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Substantial numbers of medical students and physicians live with some form of mental illness. Over the years, many
medical licensure boards have asked physician medical licensure applicants with Doctor of Medicine (MD) degrees
intrusive questions about whether they have any psychiatric history. Thisuhasndiscouragedsmanyswhorneed
psychiatric treatment from seeking it because of fear of the questions. Gradually, court decisions and the United
States Department of Justice have established that such questions violate the Americans with Disabilities Act
(ADA). The 0ismicuiSaNaISIpIEMEICoNIMSEtISMENIABISEMEnd sct definite limits on law licensure mental
health questions, followed by a least one licensing body revising its physician licensure questions to be consistent
with ADA standards. In this article we examine the current medical licensure questions from each state and the
District of Columbia about the mental health of applicants and discuss their validity under ADA standards. Our
original investigation of these questions found that the majority still ask questions that are unlikely to meet ADA
standards. The judicial and Departmentrofjusticerdevelopments, however, may compel them to abandon these
questions. If not, legal action will enforce ADA compliance. This change will significantly benefit applicants who

need psychiatric treatment.
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Professional licensing bodies in medicine, law, den-
tistry, nursing, psychology, and other regulated pro-
fessions are obligated to protect the public from pro-
fessionals who are impaired by serious mental illness
(like several other recent articles, this article does
not include professionals impaired by substance
abuse).' This duty seemingly can conflict with
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the public policy objective of the Americans with
Disabilities Act (ADA),* which seeks to prevent
discrimination against those with disabilities, in-
cluding psychiatric disabilities.> Specifically, the

-8

5

historically, a number of these groups have not

acted in accordance with it. (iEEISEIEDD

prohibits discrimination by public entities on the
basis of disability. In particular, the regulations
enforcing the law say that a “public entity may not
administer a licensing or certification program in a
manner that subjects qualified individuals with
disability to discrimination on the basis of disabil-
ity.”8 Nor can a public entity, such as a licensure
board, “impose or apply eligibility criteria that
screen out or tend to screen out an individual with
a disability . . . unless such criteria can be shown
to be necessary for the provision of the service,
program, or activity being offered.””

This article focuses on questions asked of appli-
cants for initial medical licensure for physicians
with Doctor of Medicine (MD) degrees about any

psychiatric history. For context, this article also
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reviews how questions about licensure have been
handled for attorneys. Throughout this article, we
distinguish between competently functioning pro-
fessionals who have lived with a psychiatric disor-
der or who are being treated for a mental health
condition versus physicians whose professional
functioning is currently impaired for psychiatric
reasons. We argue that only those who are cur-
rently impaired should be prohibited from work-
ifighas licensed professionals or have other mea-
sures taken to ensure quality and safety of care if
they are allowed to practice.

This article first feviewsithe prevalence'of psychiz
atricnilligss among medical students and physi-
cians. It then turns to ghestigmaaced by those so
afflicted. Next, it reviews theflégaliprecedents re-
garding the validity of licensure questions about
these concerns with a focus on the seminal Rl

This review is followed by a detailed presentation
of the questions currently asked by the medical
licensure bodies in the 50 states and the District of
Columbia and an evaluation of their validity under

the ADA.

Mental lliness and Stigma in the Medical
Profession | lliness vs Impairment

At the outset, it 1s essential to differentiate the
terms illness and impairment. Unfortunately, some
regulatory agencies consider illness as synonymous
with impairment. (@ilii888is the existence of a disease.

is a functional classification and, as de-
fined by the American Medical Association (AMA),
refers to “the inability to practice medicine with rea-
sonable skill and safety due to 1) mental illness, 2)
physical illnesses, including but not limited to dete-
rioration through the aging process, or loss of motor
skill, or 3) excessive use or abuse of drugs, including
alcohol.”

Numerous sources attest to the relatively high
prevalence of mental illness in the medical profes-
sion, often beginning during medical training. The
mental health of entering medical students, which
has been demonstrated to be similar to that of the
general population on entry into medical school, de-
clines significantly in the next two years.lo_12 One
study found that at the end of their first year, 57
percent of medical students had moderate to severe
symptoms of anxiety and 27 percent have moderate
to severe symptoms of depression.'® Depressed med-

MED STUDENTS: mental illness same as gen pop when they
begin, then significantly increase by year two

-F>M

- single > married

- less likely to seek care than gen pop despite better access

ical students were more likely than their peers to
seriously consider suicide.'? Female medical students
had significantly higher levels of depression, anxiety,
and psychological distress than their male peers, and
single students had higher depression rates than mar-
ried students.'® Medical students are less likely to
seek mental health care than the general population,
even though they have better access to it'*: only 22
percent of depressed medical students and 42 percent
of those with suicidal ideation utilize mental-health
services.'”

The seeds of mental illness planted in medical
school bear fruit among practicing physicians.
Many medical residents have problems with distress
and burnout.''® Many physicians feel social isola-
tion and do not take proper care of themselves.'”
Some follow dangerous approaches to care such as
self-prescribing antidepressant medications. ¥ THe
suicide rate among male physicians is 40 percent
higher than in men in the general population, and
the rate for women physicians is 130 percent greater
than among women in the general population.'”"”
Every year 300—400 physicians and medical stu-
dents die by suicide, a number equal to several med-
ical school classes.*”

Numerous medical students and practitioners
who live with mental illness stay in the shadows due
to fear of stigma. People with psychiatric disorders
are the most stigmatized group in contemporary
society; slurs against those with mental illness en-
dure, and medical students and physicians are not
exempt.”!

Medical students and professionals with mental
illness face particular stigma concerns.>” They may
pay cash for mental health treatment rather than use
their health insurance to avoid having a record of
their care appear in an insurance database, and may
hide their faces lest someone they know recognize
them while they are in their psychiatrist’s waiting
room.”” Students who have received psychiatric
treatment have reduced prospects for residency
placements.'> Practicing physicians with histories of
psychiatric disorders or counseling for psychosocial
difficulties encounter discrimination in hospital
privileges, health insurance, and malpractice insur-
ance.'” Fear of stigma prevents 30/percent of ‘de*
pressed first- and second-year medical students from
using mental health services."?

Stigma concerns:
- pay cash for treatment so no med rec in insurance database
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Medical Licensure Questions About lliness

Licensure Questions Regarding Mental lliness

Medical Licensure Questions

Probably the most pervasive stigma experienced
by medical professionals occurs in medical licens-
ing.24 Over the last two decades, medical licensing
boards increasingly have asked about the psychiatric
history of applicants. For example, a 1998 study
found that 75 percent of boards did so in 1993 and
80 percent in 1996.>> A 2009 review of applications
from 2005 found that the vast majority of boards
asked such questions and that many of the questions
were (RIS A 2008 article on
2006 applications had similar findings,”” as did a
2017 article on 2013 applications.”®

Medical licensing bodies traditionally have re-
quired applicants to disclose any history of psychiat-
ric difficulties or receiving treatment via intrusive
questions as described below. This practice departs
substantially from the requirements of applicants un-
dergoing non-psychiatric medical care.?® % The
mental health questions typically focus on whether
the applicant merely has a history of a psychiatric
diagnosis or has ever received treatment for mental
illness, not solely on conduct that actually indicates a
reason for concern. The applicant may fear that non-
disclosure of a psychiatric illness in a licensure appli-
cation followed by a later recurrence of symptoms in
the subsequently licensed physician may result in ac-
cusation by the licensure body that the applicant filed
a falsevapplication, presenting potential dire profes-
sional licensure and legal consequences. This could
compel the applicant to disclose information that is
, such as a problem resolved
years before (e.g., an adolescent episode of depression
in the case of a now psychiatrically healthy 40-year-

old applicant). (EpESINEIESpORSEl SISOt
questions and a demand for access to all of the appli-
cant’s mental health records from psychiatrists, ther-
PEEIERNEESPEEERE The Mississippi board

mandates that:

By submission of an application for licensing to the Board,
an applicant shall be deemed to have given his or her con-
sent to submit to physical or mental examinations if, when
and in the manner so directed by the Board and to waive all
objections as to the admissibility or disclosure of findings,
reports or recommendations pertaining thereto on the
grounds of privileges provided by law. The expense of any
such examination shall be borne by the applicant.

This questioning not only may deter applicants
from seeking a license there, but it is also inconsistent

with the views of the @iiHCIRSyCRSHENSSOED
@O which says that having a psychiatric his-
tory is not an accurate predictor of mental fitness
and, accordingly, status questions are inappropriate
and irrelevant to the question of current impair-
ment.” A 2015 Position Statement from the APA
recommended that medical licensing bodies not ask
applicants about past diagnosis and treatment of
mental disorders.””
{88 barred similar questions,1 as have several law
licensure cases.*>™°

The @®has also taken a stand on medical licen-
sure questions pertaining to mental health. In 2009
its

tion against medical licensing bodies’ questions
about past mental illness, and it was approved with
—In November 2016 the ASIEIEIGHS

unanimously approved a Section Coun-
cil on Psychiatry resolution asking medical licensing
boards not to ask questions about history of mental
illness. This was at least in part because such ques-
tions may deter medical students and trainees from
seeking needed mental health treatment.”” Earlier in
2016 the (NEOCHRGINCHRVIEHICHNSE o - n -
dorsed as a model Colorado’s “safe haven” process.®
Under it, licensure applicants who are participating
in the Colorado Physician Health program need not
report having a psychiatric condition to the Colo-
rado medical licensing board despite its questions
about having such a condition.”

Gradually, because of the ADA, courts and the
United States Department of Justice (DOJ) have at-
tacked these questions by professional licensing bod-
ies and the process to which they give rise. This effort
has been buttressed by the educational efforts of the
AMA, the APA, and others that diagnosis does not
equate with disability. Yet, some professional licens-
ing bodies still use these questions. The result can be
that applicants for medical licenses do not seek men-
tal health treatment they need so as to avoid answer-
ing “yes” to the application questions.'>? [THere'is
evidence that questions by medical boards may deter
students and trainees from getting help.***" Perti-
nent is a 2016 article about a survey of more than
2,000 female physicians and the impact of diagnosis
and treatment questions on them.'” Half of them
believed that at some time they had met the criteria
for a psychiatric disorder but had not sought treat-
ment for it. A number of those physicians reported
this was because of their concern over mental health

460 The Journal of the American Academy of Psychiatry and the Law


Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf

Kimberly Schwarzkopf


Jones, North, Vogel-Scibilia, et al.

— Although the participants in

this study were physicians, not medical students, this
finding may also apply to students.

Ironically, this deterrence effect can increase the
number of professionals with untreated psychiatric
illness who thus pose a risk to their patients.>**?
They also pose a risk to themselves.

The interviewees described their physician loved
ones as terrified that seeking mental health care
would preclude them from being able to obtain or
renew their medical licenses.*®

was one of
the earliest cases addressing the ADA and licensing,.
In that unpublished decision, the court addressed
questions the medical licensing board asked of appli-
cants. The questions asked the applicants about any
psychiatric problems. An affirmative response re-
quired a detailed explanation. The court discussed
the ADA in detail and held that broad questions
about diagnosis rather than conduct were unlawful as
they led to extra investigation and invidious discrim-
ination of those with disability status.

Law Licensure Questions

Perhaps not surprisingly, the body of law on ques-
tions involving a person with a mental illness obtain-
ing a law license is much more developed than licens-
ing in the medical arena. Every state bar in the
United States requires applicants to prove they have
good moral character and are fit to practice law, and
one of the areas upon which character and fitness

committees focus is a psychiatric history. IThe/coures

have ViCWCd law and medical liCCHSUI'C I'CCCdCHtS as
p
being interchangeable.5’26’27’32
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some bar examiners presume that someone who has
had a psychotic episode is unfit to practice law, not-
withstanding those who capably can practice despite
having a history of schizophrenia.’® The examiners’
underlying premise was disproved by a recent study
demonstrating that attorneys who have a history of

psychiatric illness are unlikely to be disciplined by
the bar."*

A national survey of bar questions disclosed a wide
variety ranging from broadly intrusive into the pri-
vate life and psychiatric history of an applicant to

intrusive to minimally intrusive.*®

fesolvednyearsibefore! The inquiries may be more

limited in scope, such as asking about a diagnosis
within five years of an application, but still poten-
tiall

State bars
classified as minimally intrusive ask no mental health
questions at all. The ADA-inspired trend is to move
away from very broad questions, but some state bars
ontinue to ask them

Another important point is that the bar should not
ask questions that

penalize, through intrusive and humiliating disclosures, the
applicant who prudently obtained treatment while the ap-
plicant in psychological denial about his or her . . . mental
dysfunction can avoid making any disclosure. Rather than
exposing applicants to sweeping requests for the candidates’
own explanations of their health status or compelled
breaches of doctor—patient confidentiality, bar officials
should drastically curtail investigations into health and dis-
ability conditions (Ref. 46, p 42).

The DOESEEECHRTENENSEPPIoaEh nd has
distinguished specific questions that are permissible
under the ADA about a bar applicant’s past perfor-
mance or conduct problems attributable to having a
mental illness from questions that do not conform to
ADA standards by asking broadly about an appli-
cant’s psychiatric diagnosis.*” Additionally, hypo-
thetical questions (asking if a mental illness could
affect their ability to practice safely) have been
faulted for requiring applicants to perform the im-
possibility of predicting the future.*® Because such
questions arciloNSISTeREBIIDIISTRGERS, v -
ious courts have invalidated hypothetical questions
on law licensure applications.

Volume 46, Number 4, 2018 461
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Medical Licensure Questions About lliness

In contrast with the dearth of published cases in
the medical licensure setting, numerous applicants
for law licenses have challenged the consistency of
mental health licensing questions with ADA stan-
dards. Although some challenges have been re-
solved without litigation, several lawsuits have

been filed.

9

was a
pivotal early decision. It featured a challenge to a

licensure question that asked: fHavelyouswithinithe
past five years been treated or counseled for any men-
tal;vemotional ornervous disorders?” The plaintiff

argued the question was overbroad and not an effec-
tive way to identify unfit applicants, citing the (IR
against status questions.

question was invalidated tor violating the ADA. A
number of other cases in both state and federal courts
threw out broad questions.>>>°° The DOJ’s battle

against state bar ADA violations culminated in a S

>! Questions identified as

objectionable included:

Within the past five years, have you been diagnosed with or
have you been treated for bipolar disorder, schizophrenia,
paranoia, or any other psychotic disorder?

Do you currently have any condition or impairment (in-
cluding, but not limited to, substance abuse, alcohol abuse,
or a mental, emotional, or nervous disorder or condition)
which in any way currently affects, or if untreated could
affect, your ablhty to practice law in a competent and pro-
fessional manner?'

In the words of the DOJ:

The settlement agreement ensures the right of qualified bar
applicants with mental health disabilities to have equal ac-
cess to the legal profession as required by the . . . [ADA]. It
prohibits the court from asking unnecessary and intrusive
questions about bar applicants” mental health diagnosis or
treatment. [t also requires the court to refrain from impos-
ing unnecessary and burdensome conditions on bar appli-
cants with mental health disabilities.>>

It agreed to discon-
tinue these practices and to follow the ADA as inter-
preted by the DOJ in the future when considering
bar admission applications. In addition, thenCourt

A

The TSEHNSEHETHENMAGIESMEN is not bind-
ing greccdent in jurisdictions other than Louisi-
ana.”*®>% Further, a Trump Administration DOJ

may not enforce the ADA principles that led to it as
readily as the Obama Administration did. (MTSHEREp
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,
they are limited to asking: Do you currently have any
condition or impairment (including, but not limited
to, substance abuse, or a mental, emotional, or ner-
vous disorder or condltlon) that in any way affects
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A number of law licensure bodies have adopted the
new questions, but some have not done s0.? Tt re-
mains to be determined, however, whether this ques-
tion conforms with ADA standards."

62 The Journal of the American Academy of Psychiatry and the Law
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Columbia. This information was collected from li-
censure board web sites and the Federation'of State
MedicalvBoardsn(ESMB)site. Two authors (S.V,,
R.O.), reviewed the questions and separately catego-
rized them, then cross-checked the questions and re-
sult categories for accuracy and constructed a table
(Table 1) to present results of licensure questions
organized by type of question and consistency with
ADAsstandardsp1f licensure questions from a given
licensing body fit multiple categories, they were
listed more than once in Table 1.

Results

Table 1 provides details of medical licensing ques-
tions for individual licensing bodies, organized by
type of question and consistency with ADA stan-
dards. Members of the first group (7 licensing bodies:
Connecticut, Hawaii, Michigan, New York, Penn-
sylvania, Rhode Island, and West Virginia) ask no
mental health questions for licensure.

Members of the second group (11 licensing
bodies: Arizona, Delaware, Illinois, lowa, Massa-
chusetts, Nevada, New Jersey, Ohio, Tennessee,
Washington, and Wisconsin) include questions
about whether applicants are currently impaired
by a psychiatric condition in their ability to exer-
cise the skills and judgment of a medical profes-
sional. Questions for these licensing bodies to ad-
dress current fitness use terminology specifying
mental and/or physical disability. A typical ques-
tion, from Massachusetts, asks: “Do you have a
medical or physical condition that currently im-
pairs your ability to practice medicine?”

The manner of inquiry about mental health for
medical licensure in the 18 licensing bodies in the
first two groups (no mental health questions; ques-
tions about current mental health fitness) conforms
with ADA standards. The remaining 32 licensing
bodies, as described below and listed in Table 1, @B

Most of these (18 of the 32) include complex ques-
tions with multiple components (GSRSISTSRENEID
ADA standards.

Members of the third group (22 licensing bodies:
Alabama, Arkansas, California, Colorado, Idaho, In-
diana, Kansas, Kentucky, Louisiana, Maryland,
Minnesota, Montana, New Hampshire, New Mex-
ico, North Carolina, Oklahoma, South Carolina,
South Dakota, Vermont, and Virginia, Wyoming,
and the District of Columbia) also ask about impair-

ment because of mental and/or physical disability by

@@®. For example, Kansas asks, “Do you presently
have any physical or mental problems or disabilities
which could affect your ability to competently prac-
tice your particular branch of the healing arts or your
particular specialty?”

Members of the fourth group (15 licensing bodies:
Alaska, Florida, Georgia, Maine, Mississippi, Mis-
souri, Montana, Nebraska, New Hampshire, North
Dakota, Oregon, South Dakota, Texas, Utah, and
Wyoming) ask specifically about any past impair-
ment from mental illness, including illness that may
have occurred many years prior to the licensure ap-
plication, ranging from the past five years to as far
back as age 18 or even at any time in the applicant’s
life.

Members of the fifth group (9 licensing bodies:
Alaska, Florida, Georgia, Kentucky,@VIiSSOuED
North Dakota, Oregon, Utah, and Wyoming) ask
about history of hospitalization, commitment,
and incompetence determination for mental ill-
ness. The time frame includes the last five years to
as far back as age 18 or even at any time in the
applicant’s life.

Members of the sixth group (9 licensing bodies:
Alabama, Alaska, Colorado, Mississippi, (VIiSSOMES
Montana, South Carolina, South Dakota, and
Texas) broadly inquire about diagnosis or treat-
ment for psychiatric illness or other mental health
conditions. For example, Colorado asks about a
diagnosis of “bipolar disorder, severe major de-
pression, schizophrenia or other major psychotic
disorder, a neurological illness, or sleep disorder,”

Discussion

This article is the first to provide a detailed exam-
ination of medical licensing psychiatric history appli-
cation questions in the wake of the 2014 Louisiana
Settlement Agreement. This in-depth investigation
of questions asked of applicants for initial MD licen-
sure about any psychiatric history found that licen-
sure application questionsiof onlyl8licensing bodies
wererconsistentwithADAstandards! The questions
differed widely, and some applications are suffi-
ciently broad that they may deter applicants with a
psychiatric disorder from applying for a license to

Volume 46, Number 4, 2018 463
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Medical Licensure Questions About lliness

Table 1 Medical Licensing Questions for Individual Licensing Bodies

Type of Question

State

Question

Consistent with the
Americans with
Disabilities Act?

None

Current fitness

Hypothetical impairment

Connecticut
Hawaii
Michigan
New York
Pennsylvania
Rhode Island
West Virginia
Arizona

Delaware

Illinois

lowa

Massachusetts

Nevada

New Jersey

Ohio

Tennessee

Washington

Wisconsin

Alabama

Arkansas

None

Have you received treatment within the last five years for use of
alcohol or a controlled substance, prescription-only drug, or
dangerous drug or narcotic or a physical, mental, emotional, or
nervous disorder or condition that currently affects your ability
to exercise the judgment and skills of a medical professional?

Do you have a mental or physical disability that limits your ability
to practice medicine in a fully competent and professional
manner with safety to patients?

Have you had or do you now have any disease or condition that
interferes with your ability to perform the essential functions of
your profession, including any disease or condition generally
regarded as chronic by the medical community, i.e., (1) mental
or emotional disease or condition; (2) alcohol or other substance
abuse; (3) physical disease or condition, that presently interferes
with your ability to practice your profession?

Do you currently have a medical condition which in any way
impairs or limits your ability to practice medicine with
reasonable skill and safety?

Do you have a medical or physical condition that currently
impairs your ability to practice medicine?

Do you currently have a medical condition which in any way
impairs or limits your ability to practice medicine with
reasonable skill and safety?

Do you have a medical condition which in any way impairs or
limits your ability to practice medicine with reasonable skill and
safety?

In the past five years, have you been diagnosed as having, or been
hospitalized for, a medical condition which in any way impairs
or limits your ability to practice medicine with reasonable skill
and safety?

Do you currently have a medical condition which in any way
impairs or limits your ability to practice medicine with
reasonable skill and safety?

Do you have a medical condition which in any way impairs or
limits your ability to practice your profession with reasonable
skill and safety?

Do you have a medical condition which in any way impairs or
limits your ability to practice medicine with reasonable skill and
safety?

Do you currently have any mental or physical condition or
impairment (including, but not limited to, substance abuse,
alcohol abuse, or mental, emotional, or nervous disorder or
condition) which in any way currently affects, or if untreated
could affect, your ability to practice in a competent and
professional manner?

Do you currently have or have you ever had any physical or
mental health condition, including alcohol or drug dependency,
which, with or without accommodation, affects or is reasonably
likely to affect your ability to practice medicine or to perform
professional or medical staff duties appropriately?

<< << <<=<=<
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Jones, North, Vogel-Scibilia, et al.

Consistent with the
Americans with

Type of Question State Question Disabilities Act?
California Have you ever been diagnosed with an emotional, mental, or N
behavioral disorder that may impair your ability to practice
medicine safely?
Colorado In the last five years, have you been diagnosed with or treated N

District of Columbia

Idaho

Indiana

Kansas

Kentucky

Louisiana

Maryland

Minnesota

Montana

New Hampshire

New Mexico

for a condition that significantly disturbs your cognition,
behavior, or motor function, and that may impair your ability
to practice as a physician safely and competently including
but not limited to bipolar disorder, severe major depression,
schizophrenia or other major psychotic disorder, a
neurological illness, or sleep disorder?
Do you have a medical condition or have you become aware N
of any medical condition that currently impairs or limits your
ability to practice medicine safely or that could affect your
performance or impact your ability to practice your
profession? Are you currently being treated, or within the past
five years have you been treated, for a physical or mental
condition that, but for the treatment, could impair your ability
to practice your profession?
Have you had any current or past mental or physical condition N
or any current or previous physical or mental illness which
may impact your ability to practice medicine with reasonable
skill and safety?
Do you have any condition or impairment (including a history N
of alcohol or substance abuse) that currently interferes, or if
left untreated may interfere, with your ability to practice
medicine in a competent and professional manner?
Do you presently have any physical or mental problems or N
disabilities which could affect your ability to competently
practice your particular branch of the healing arts or your
particular specialty?
Do you currently, or have you had within the past five years, N
any physical, mental, or emotional condition which impaired,
or might reasonably impair, your ability to practice your
health care profession safely and competently?
In the five years prior to this application have you had any N
physical injury or disease or mental illness or impairment
which could reasonably be expected to affect your ability to
practice medicine or other health profession?
Do you have any physical or mental condition that currently N
impairs your ability to practice medicine or that would cause
reasonable questions to be raised about your physical,
mental, or professional competency?
Have you within the past five years been advised by your N
treating physician that you have a mental, physical, or
emotional condition, which, if untreated, would be likely to
impair your ability to practice medicine with reasonable skill
and safety?
Have you any physical or mental condition(s) which may have N
or has adversely affected your ability to practice this
profession, including but not limited to a contagious or
infectious disease involving risk to the public?
Have you ever had any physical, emotional, or mental illness N
which has impaired or would be likely to impair your ability
to practice medicine?
In the five years prior to this application, have you had any N
physical injury or disease, or mental illness or impairment,
which you are currently under treatment for or could
reasonably be expected to affect your ongoing ability to
practice medicine safely and competently?
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Medical Licensure Questions About lliness

Type of Question

State

Question

Consistent with the
Americans with
Disabilities Act?

Past impairment

North Carolina

Oklahoma

South Carolina

South Dakota

Vermont

Virginia

Wyoming

Alaska

Florida

Georgia

Maine

Mississippi

In the past five years, have you had, or have you been told you
had, a mental health or physical condition (not referenced
above) which in any way limits or impairs or, if untreated,
could limit or impair your ability to practice medicine in a
competent or professional manner?

Do you currently have or have you had within the past two
years any mental or physical disorder or condition which, if
untreated, could affect your ability to practice competently?

Are you currently being treated for any physical, mental or
emotional condition that might interfere with your ability to
competently and safely perform the essential functions of
practice as a physician? Do you currently have any mental
illness (e.g. bipolar disorder, schizophrenia, paranoia or any
other psychotic disorder) or any physical illness or condition
that might interfere with your ability to competently and
safely perform the essential functions of practice?

Do you have a physical, mental, or emotional condition which
may adversely affect your practice?

Do you have a medical condition that in any way impairs or
potentially impairs or limits your ability to practice medicine
in your field of practice with reasonable skill and safety?

Do you have a physical disease, mental disorder, or any
condition, which could affect your performance of
professional duties?

Do you have any medical condition which, in any way, impairs
or limits, or might impair or limit, your ability to safely and
skillfully practice medicine?

Has your ability to practice medicine in a competent and safe
manner ever been impaired or limited by any condition,
behavior, impairment, or limitation of a physical, mental, or
emotional nature? Since completing your postgraduate
training, have you ever been physically or mentally unable to
practice medicine for a period of 60 days or longer? Have
you ever been diagnosed with, treated for, or do you
currently have: bipolar disorder, depressive neurosis,
kleptomania, hypomania, any dissociative disorder,
pyromania, schizophrenia, any psychotic disorder, delirium,
depression, any organic mental disorder, paranoia, seasonal
affective, or any condition requiring chronic medical or
behavioral treatment?

During the last five years, have you been treated for or had a
recurrence of a diagnosed mental disorder that has impaired
your ability to practice medicine within the past five years?

During the last seven years, have you suffered from any
physical, psychiatric, or substance use disorder that could
impair or require limitations on your functioning as a
professional or has resulted in the inability to practice
medicine for more than 30 days, or required court-ordered
treatment or hospitalization?

Do you have a mental or physical condition that currently
impairs your ability to safely and competently practice
medicine? Within the last five years have you been diagnosed
with or treated for any medical or mental health disorder that
impaired your behavior, judgment, understanding, or ability
to function in school, work or other important life activities?

Have you ever been diagnosed as having, or have you ever
been treated for, pedophilia, exhibitionism or voyeurism,
bipolar disorder, sexual disorder, schizophrenia, paranoia or
other psychiatric disorder?

N
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Table 1 Continued

Consistent with the
Americans with

Type of Question State Question Disabilities Act?
Missouri Have you in the last ten years or since the age of 18 been L
treated for or hospitalized for bipolar disorder, schizophrenia,
Montana Have you ever been diagnosed with a physical condition or N
mental health disorder involving potential health risk to the
public?
Nebraska Do you currently, or have you ever had, any physical, mental, N

or emotional condition which impaired, or does impair your
ability to practice your health care profession safely and
competently?
New Hampshire Have you ever had any physical, emotional, or mental illness N
which has impaired or would be likely to impair your ability
to practice medicine?
North Dakota Within the past five years have you had or have you been N
admitted to any hospital or other inpatient care facility for
any physical, mental, or emotional condition which impaired
or does impair your ability to practice medicine safely and
competently?
Oregon Do you currently have, or have you had within the past five N
years, any physical, mental, or emotional condition which
impaired or does impair your ability to practice your health
care profession safely and competently? Within the past five
years, have you been admitted to any hospital or other
treatment facility for any physical, mental, or emotional
condition or substance use disorder which impaired or does
impair your ability to practice your health care profession
safely and competently?

South Dakota Have you been treated for or do you have a diagnosis for any N
mental health condition?
Texas Within the past five years, have you been diagnosed with or N

treated for any psychotic disorder, delusional disorder, mood
disorder, major depression, personality disorder, or any other
mental condition which impaired or does impair your

behavior, judgment, or ability to function in school or work?

Utah Have you ever been declared by any court to be incompetent N
by reason of mental defect or disease and not restored?
Wyoming Within the past five years have you been hospitalized for, N

missed work because of, or been significantly impaired by
any mental or emotional condition?

Hospitalization, Alaska Have you ever been voluntarily or involuntarily committed or N
commitment, confined to any facility for mental health care? Have you ever
incompetence been adjudicated, or declared incompetent, or been the
determination subject of an incompetency proceeding?
Florida In the last five years, have you been admitted or referred to a N

hospital, facility or impaired practitioner program for
treatment of a diagnosed mental disorder or impairment?
Georgia During the last seven years, have you suffered from any N
physical, psychiatric, or substance use disorder that could
impair or require limitations on your functioning as a
professional or has resulted in the inability to practice
medicine for more than 30 days, or required court-ordered
treatment or hospitalization?
Kentucky Within the past five years, have you been admitted to any N
hospital or other in-patient care facility for any physical,
mental or emotional condition, which impaired, or might
reasonably be considered to impair, your ability to practice
your health care profession safely and competently?
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Table 1 Continued

Consistent with the
Americans with
Type of Question State Question Disabilities Act?

Missouri Have you in the last ten years or since the age of 18 been N
treated for or hospitalized for bipolar disorder, schizophrenia,
paranoia or any other psychotic disorder?
North Dakota Within the past five years have you had or have you been N
admitted to any hospital or other inpatient care facility for
any physical, mental, or emotional condition which impaired
or does impair your ability to practice medicine safely and
competently?
Oregon Within the past five years, have you been admitted to any N
hospital or other treatment facility for any physical, mental, or
emotional condition or substance use disorder which
impaired or does impair your ability to practice your health
care profession safely and competently?

Utah Have you ever been declared by any court to be incompetent N
by reason of mental defect or disease and not restored?
Wyoming Within the past five years have you been hospitalized for, N

missed work because of, or been significantly impaired by
any mental or emotional condition?
Diagnosis Alabama Within the past two years, have you been diagnosed with or N

have you been treated for bipolar disorder, schizophrenia,
paranoia, or any other psychotic disorder?

Alaska Have you ever been diagnosed with, treated for, or do you N
currently have: bipolar disorder, depressive neurosis,
kleptomania, hypomania, any dissociative disorder,
pyromania, schizophrenia, any psychotic disorder, delirium,
depression, any organic mental disorder, paranoia, seasonal
affective, any condition requiring chronic medical or
behavioral treatment?

Colorado In the last five years, have you been diagnosed with or treated N
for a condition that significantly disturbs your cognition,
behavior, or motor function, and that may impair your ability
to practice as a physician safely and competently, including
but not limited to bipolar disorder, severe major depression,
schizophrenia or other major psychotic disorder, a
neurological illness, or sleep disorder?

Mississippi Have you ever been diagnosed as having, or have you ever N
been treated for, pedophilia, exhibitionism or voyeurism,
bipolar disorder, sexual disorder, schizophrenia, paranoia or
other psychiatric disorder?

Missouri Have you in the last ten years or since the age of 18 been N
treated for or hospitalized for bipolar disorder, schizophrenia,
paranoia or any other psychotic disorder?

Montana Have you ever been diagnosed with a physical condition or N
mental health disorder involving potential health risk to the
public?

South Carolina Do you currently have any mental illness (e.g., bipolar disorder, N

schizophrenia, paranoia or any other psychotic disorder) or
any physical illness or condition that might interfere with
your ability to competently and safely perform the essential
functions of practice?

South Dakota Have you been treated for or do you have a diagnosis for any N
mental health condition?
Texas Within the past five years, have you been diagnosed with or N

treated for any psychotic disorder, delusional disorder, mood
disorder, major depression, personality disorder, or any other
mental condition which impaired or does impair your

behavior, judgment, or ability to function in school or work?

Notes: States that have more than one question about mental illness may appear in more than one of the categories of questions. Only the
relevant question is listed for each type of question.
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practice medicine in the licensing bodies with such
applications.

This is important because of the substantial
prevalence of mental illness among medical stu-
dents and physicians and the impact of stigma
against them, as reviewed in this article. This
stigma deters many physicians from seeking treat-
ment, and it is further manifested in the medical
licensing process, which in turn further deters
physicians from seeking treatment because of their
concern over medical licensure questions. This
leads to needless suffering, loss of productivity,
and even suicide. It could also adversely affect the
patients of untreated physicians.

This practice continues, despite both the APA and
AMA asking medical licensure boards not to ask li-
censure applicants about a history of mental illness.
The findings from this article’s investigation demon-
strated that the questions asked by many licensing
boards are inconsistent with ADA standards. Not-
withstanding the views of the APA and AMA, the
FSMB has unfortunately not adopted similar accept-
able model questions akin to those promulgated by
the NCBE. If medical licensing bodies would follow
the lead of law licensing bodies, applicants would be
protected from ADA violations and the deterrent ef-
fects of questions that can cause them so many ad-
verse effects.

I'here 1s evidence that positive changes in medical
licensing board questions may be starting to follow in
the wake of the Louisiana Settlement Agreement.
Ohio has substantially reformed its questions. For-

merly, Ohio asked:

Within the last ten years, have you been diagnosed with or
have you been treated for bipolar disorder, schizophrenia,
paranoia, or any other psychotic disorder? Have you, since
attaining the age of eighteen or within the last ten years,
whichever period is shorter, been admitted to a hospital or
other facility for the treatment of bipolar disorder, schizo-
phrenia, paranoia, or any other psychotic disorder? Do you
have, or have you been diagnosed as having, a medical
condition which in any way impairs or limits your ability to
practice medicine with reasonable skill and safety?

The prior Ohio question transgressed the ADA
in multiple ways. Now, Ohio asks, “In the past five
years, have you been diagnosed as having, or been
hospitalized for, a medical condition which in any
way impairs or limits your ability to practice med-
icine with reasonable skill and safety?” This lan-
guage is almost identical to that of the licensure
questions of Delaware, Illinois, New Jersey, Wash-
ington and Wisconsin. None of their pertinent

questions contain the word “current” or “cur-
rently”; all are stated in the present tense and are
thus construed as current impairment questions.
Given this history, the wording of the new Ohio
question, and the background of the reform of the
Obhio licensure questions that gave rise to its new
version, Ohio manifestly now is a current medical
licensure body whose impairment question ac-
cords with the ADA.

Our investigation found that, although 18 med-
ical licensing bodies in the United States currently
do not transgress ADA standards either because
they ask no mental health questions at all or they
limit their questions to current impairment by
mental illness, the remainder ask a variety of ques-
tions that are likely to be invalidated by the ADA.
Our evaluation of the questions of all states and
the District of Columbia provides applicants a ba-
sis for deciding to which states to apply or to pros-
ecute for an ADA violation.

This investigation was limited to initial licensure
application questions, and it does not address the
related concerns about requirements of many licens-
ing bodies for residency training directors to include
information about any psychiatric history of appli-
cants in reference letters. We would argue that, by
extension, this practice also should be governed by
the ADA requirements we consider here, notwith-
standing one early and poorly reasoned judicial deci-
sion arguably to the contrary.

We predict that the seminal Louisiana Settlement
Agreement and judicial decisions that have defined
what professional licensure questions are acceptable
will ultimately compel other medical licensing bodies
to conform to ADA standards and change their ques-
tionsiaccordinglyasOhiothasidonc. We note that the
DQOJ’s new leadership may be less inclined to aggres-
sively prosecute licensing bodies with questions that
are unlikely to meet the ADA standards, but bodies
like the Bazelon Center for Mental Health Law or the
ACLU will continue to act to enforce the ADA. Ad-
ditionally, there are many dedicated career public
servants at the DOJ who may continue to enforce the
ADA regardless of the identity of the current Attor-
ney General or other political leaders of the
DOJ. Medical licensing bodies have the power to
render this result unnecessary by adopting acceptable
mental health licensure questions on their own
accord.
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Conclusion

A substantial number of medical students and
physicians live with some form of mental illness.
Opver the years, many medical licensure boards have
asked applicants intrusive questions about whether
they have any psychiatric history. This has created a
major problem for applicants, and unfortunately this
has discouraged many of those who need psychiatric
treatment from seeking it because of fear of the ques-
tions. Gradually, court decisions, in many cases in-
volving attorneys challenging questions asked by bar

licensure bodies, and a GiGHSISENEIDONIETEESER
are unlawtul. The 2014 Louisiana Settlement Agree-
@EESEEE® Following this settlement, and in accor-

dance with the GENSIRETEINIASHHNRG Ohio, 2

state whose medical licensure board previously asked
about mental health in ways that were not consistent
with the ADA, has already replaced its questions with
ones that are consistent with ADA standards. Al2
though a majority of medical licensure boards con-
tinue to ask questions that are likely to be invalidated
by the ADA, recent judicial and DOJ developments
may lead them to abandon these questions without
the need for legal action. If not, legal action to en-
force ADA compliance over the coming years will
substantially benefit both MD licensure applicants
and their patients.
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